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CRIMINAL CODE AMENDMENT BILL 2008 

Third Reading 

HON MICHAEL MISCHIN (North Metropolitan — Parliamentary Secretary) [2.17 pm]: I move — 

That the bill be now read a third time. 

HON GIZ WATSON (North Metropolitan) [2.17 pm]: I need to speak on the third reading of this bill, which 
the Greens (WA) will vote against. I appreciate that this house has seen fit to amend the bill, and I put on record 
again that I commend the government for moderating its position on mandatory sentencing for juveniles by 
removing the provisions that apply to juveniles or children under the age of 16 years. However, this is a 
fundamentally flawed bill and a flawed approach to the matter it seeks to remedy, which is the issue of assaults 
on public officers, in particular police officers. I will reflect on how the bill now modified will operate.  

I do not think anybody anywhere in the public debate or in any political party is arguing that the rate of violence 
against public officers is acceptable and that the assault on those public officers should not be punished. That is 
not in question at all. It is incumbent on us to consider why it is that public officers seem to be subject to more 
violence or more attacks than perhaps was the case in the past; although from research that I have availed myself 
of, I think it is debatable how much that violence has escalated. We have heard during this debate about some 
particularly unpleasant and reprehensible cases that were used to support the need for this legislation. It is 
beholden on us as legislators to make decisions based on evidence rather than on a number of particularly violent 
cases. The Chief Justice, Wayne Martin, made the same point in this public debate. When members look at the 
full spread of sentencing decisions, they will find that Western Australia continues to impose very harsh 
penalties. They are harsher than most other jurisdictions in Australia. We continue to imprison Western 
Australians at a rate over and above anywhere else in Australia. It is very interesting to compare Western 
Australia with Victoria. They are not dissimilar. Although there are more people in Victoria, the population’s 
profile and the other factors that are considered between the two states are very similar. Victorians are 
imprisoned at a hugely reduced rate. No more crimes are committed in Victoria than are committed in Western 
Australia. I put it to members that this legislation is all about election promises and beating up public fear in the 
heat of an election in particular, which leads to ill-considered legislation. 

The parliamentary secretary said in his reply to the second reading debate that this bill was a response to address 
the lax sentences imposed by the courts. That is highly debatable and not evidence-based. I challenge the 
government to provide the evidence for that. It is very easy for the Parliament to take cheap shots at the 
judiciary. The very basis of western democratic systems is that in order to work well there must be a respect for 
and cooperation between each section of the democracy, including a respect for and positive relationship 
between Parliament and the judiciary. The previous government used and this government continues to use the 
judiciary in this state as a whipping boy. The judiciary is responding to public opinion and is imposing longer 
sentences than it has ever done. I have even less respect for the Labor Party in this regard because it wants to 
have it both ways. It wants to say that this bill is not very good and that it has a lot of concerns about it. Many of 
its members in this place expressed those concerns. However, when we have a division, which no doubt we will 
very shortly, I know which side Labor Party members will vote on. The Labor Party wanted to extend the 
provisions of this bill to include other public officers. That is totally at odds with its stated position of being 
fundamentally opposed to mandatory sentencing. We voted against those amendments with the government. 

Another argument put by the government was that this legislation would act as a deterrent. You will be pleased 
to know, Mr Deputy President (Hon Jon Ford), that I will not revisit the second reading debate by restating that 
the deterrent argument is fundamentally flawed. However, I remind members, if they are at all interested, to look 
at the reference I made to South Africa during the second reading debate. There it was found that if mandatory 
penalties acted as a deterrent, it was only very short-lived. I again remind members that Chief Justice Wayne 
Martin said in The West Australian that most of the types of offences to which this legislation would apply are 
committed by people who are not acting rationally. The deterrent argument is fundamentally flawed. 

Parliament and the community must decide how the level of antagonism against public officers can be reduced. 
It is a much more complicated issue than simply and cheaply passing legislation in Parliament and telling the 
community that the Parliament has ticked that box and it will all be okay from now on. That has not been the 
case for mandatory sentencing in other areas in the state. The Lawrence Labor government first introduced 
mandatory sentencing with its three strikes legislation. This bill now includes a review provision so that three 
years after its enactment, it will be reviewed. When the legislation on the three strikes home burglary provision 
was reviewed, the review suggested that the legislation was not achieving what was claimed it would achieve. 
That was a golden opportunity for the then government to decide, based on the evidence, that it would repeal that 
legislation, but it chose not to. That is the danger of engaging in the type of law and order bidding wars that the 
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major parties have been engaged in. No government has the courage to legislate based on the evidence and to say 
that mandatory sentencing does not achieve the results that we all agree we want to achieve. 

If zero tolerance and mandatory sentencing actually worked, the United States of America would be the most 
crime-free place on the planet. That is where this approach to legislation originates. I dare any member in this 
place to argue that the United States is a model for a crime-free society, which it obviously is not. 

Hon Norman Moore: This sounds like a third reading speech. 

Hon GIZ WATSON: I will keep it brief, Hon Norman Moore. 

Hon Norman Moore: It is not the time you take; it is the content. 

Hon GIZ WATSON: I am talking about the bill, as amended. 

The issue of international treaties was dismissed out of hand. It was said that the Parliament of Western Australia 
would act for the good governance of the people of Western Australia. The Chinese government probably also 
says that. It ignores international treaties too. I found that part of the debate on the bill particularly objectionable. 
It is a shallow argument to suggest that international treaties are written by somebody else. I thought that the 
federal Parliament was made up of Western Australians who also put their name to international treaties. 
Members cannot have it both ways. Either they think a principle should be transgressed or they do not. If they 
do, Australia should not be a signatory to these kinds of treaties. 

We debated the impact this legislation would have on children. I again acknowledge that the government 
changed its position on that. However, the bill includes children between the ages of 16 and 18. It still remains 
inconsistent with the Young Offenders Act, whether in the letter or in the spirit of that legislation. That act spells 
out that children should be treated differently from adults because they are less culpable and they have a greater 
chance of rehabilitation. A punitive approach is at odds with that legislation. I would not be surprised if there 
was a court challenge in the future concerning children aged between 16 and 18. That is a very expensive way to 
sort out these matters but if that is what it takes, that is what it takes. 

It is unfortunate that the bill was not referred to a standing committee. That is the exact forum in which we could 
have heard from other interested stakeholders and informed parties and in which the evidence-based approach 
could best be provided to Parliament by way of a report. Ideally that would have been done by the Standing 
Committee on Legislation, but that did not happen; the bill was not referred to that committee. This bill was 
rushed through when it was first introduced. An enormous amount of political pressure was put on members of 
Parliament to pass this bill quickly. The passage of the bill was slowed down for various reasons, which gave the 
government time to amend its own legislation. Thank goodness for the opportunity to take a breath and look at 
the available evidence, and decide that perhaps some of the extremes of this bill could be moderated. The point 
was made that nobody in this debate has offered any solutions or alternatives. I am not going to repeat—because 
I am not allowed to—the comments that I made during the second reading debate. At least half a dozen solutions 
were suggested; that is, alternative means other than mandatory sentencing to deal with the question of assault on 
public officers.  

I also want to comment on the positions of the different political parties. I have already made a comment about 
the Australian Labor Party. Labor members tie themselves in knots on this debate, thereby illustrating that those 
who do not take a fundamental position on principle—namely, to not support the removal of judicial 
discretion—will find themselves arguing both sides of the coin. The Labor Party has been just as guilty of 
whipping up the law and order debate in this state. Unfortunately, no major party will take an evidence-based 
approach to reducing assaults on public officers as part of being a civilised and crime-free community. 
Interestingly, National Party members significantly questioned the merits of this bill; no doubt we will see them 
joining their political masters on the other side of the chamber—that is, the government.  

Hon Norman Moore: You have got it round the wrong way! 

Hon GIZ WATSON: I have it round the wrong way! I am sorry; I am sure — 

Hon Simon O’Brien interjected. 

Hon GIZ WATSON: Thank you; I appreciate the clarification.  

Hon Simon O’Brien: What about your political masters? Which way will they vote? Spare a thought for them 
as well! 

Hon GIZ WATSON: Funnily enough, we often do not vote with the ALP. 

Hon Simon O’Brien: I think it funny each time you don’t! 
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Hon GIZ WATSON: Good; finally, some independent thought and evidence-based positions! Although I 
should say that the Liberal Party is, at least, consistent on these matters. It would have half the state locked up if 
it could possibly organise and pay for it! 

I will say in final comment that each piece of legislation that goes through this place eroding the principles of 
natural justice and judicial discretion further erodes the fabric of our democratic process. I remind members 
that—I am sure they will not find this comparison pleasant; nevertheless it is worth making—the Nazi regime in 
Germany did everything legally. Every single thing that regime did was done with the support of the Parliament; 
however, passage through Parliament does not necessarily make a law right. 

HON PHILIP GARDINER (Agricultural) [2.33 pm]: As people will know, I too have been very 
uncomfortable with this legislation, but have agreed to support it. Much of that discomfort is shared by a number 
of my National Party colleagues. Each political party and every member is beholden to do the analysis before 
making promises to the electorate. Our constituents often do not have the information or are ignorant of—more 
so than members—the implications in the proposed legislation.  

This afternoon I wish to comment on matters raised by Hon Adele Farina and others about the United Nations 
Convention on the Rights of the Child. I want to make some remarks in clarification of the case that states we are 
in contravention of that convention. The United Nations Convention on the Rights of the Child is an 
international convention that sets out the civil, political, economic, social and cultural rights of children. Nations 
that ratify this international convention are bound to it by international law. Compliance is monitored by the 
United Nations Committee on the Rights of the Child, which is composed of members from countries around the 
world. Once a year, the committee submits a report to the Third Committee of the United Nations General 
Assembly, which also hears a statement from the chair.  

Article 1 of the convention is the definition of a child. It is crucial that we all understand this definition because 
it is the key to making acceptable the legislation that we are about to pass in this state. The convention defines a 
child as a person below the age of 18, unless the laws of a particular country set a younger legal age for 
adulthood. The Committee on the Rights of the Child, the monitoring body for the convention, has encouraged 
nation states to review the age of majority if it is set to below 18 and to increase the level of protection for all 
children under 18.  

Article 37 states that no-one is allowed to punish children in a cruel or harmful way. Children who break the law 
should not be treated cruelly. They should not be imprisoned with adults. They should be able to keep in contact 
with their families and they should not be sentenced to death or life imprisonment without the possibility of 
release. Some of that is relevant to the Criminal Code Amendment Bill.  

Article 40 is about juvenile justice. Children who are accused of breaking the law have the right to legal help and 
fair treatment in a justice system that respects their rights. Governments are required to set a minimum age below 
which children cannot be held criminally responsible and to provide minimum guarantees for the fairness and 
quick resolution of judicial or alternative proceedings.  

Australia ratified the United Nations Convention on the Rights of the Child on 17 December 1990. Pursuant to 
Article 49, the convention came into force in Australia on 16 January 1991. We have to report under the terms of 
the convention. The report document titled “Australia’s Combined Second and Third Reports under the 
Convention on the Rights of the Child” stated — 

The Convention is implemented in Australia by nine governments. 

Western Australia is a part of this. The report continues — 

The Federal, six State and two Territory governments each develop initiatives to implement the 
Convention that best meet the needs of their respective jurisdictions. This does not mean that the 
Convention is not fully implemented across Australia, but rather that it is implemented in a variety of 
ways. Australia’s federal system of government means that there will never be complete consistency 
across Australia in the policies and programs that are implemented for the benefit of children. Such 
consistency is not required to implement the Convention and each government must retain the 
discretion to respond to issues in the manner that most suits that jurisdiction.  

I agree with Hon Giz Watson and Hon Adele Farina about the fact that this bill will not, in any way, achieve the 
objectives for which it is being enacted. Based on all the evidence from around the world, this legislation will not 
work except to provide people out in the community with a false sense of security because our constituents 
believe that punishment is the only way to deal with the problem. The Criminal Code Amendment Bill will not 
work; however, it will comply with this particular United Nations convention. 

Hon Adele Farina: Although we have not changed the age of majority as required in Article 1, which refers to 
the under 18 age group and which you just read out. 
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Hon PHILIP GARDINER: I believe it means that if we insert an age into a bill, in the way that we have, and 
that is accepted, then in the words of this particular treaty — 

Hon Adele Farina: No; reread Article 1—if you don’t mind. 

Hon PHILIP GARDINER: I can check once more with some people, including a former judge; however, based 
on the information that I have now, it looks like the bill fits and can be defended—to a degree.  

The reason I have raised this defence is that this state is currently in the international arena in many different 
ways. One way in which we are in the international arena is that this state is bidding for the massive Square 
Kilometre Array project. That project will be located in the Murchison in the north west of the state. Western 
Australia is competing with South Africa for that project. I understand that the people in South Africa who are 
bidding for this project are aware of some of the difficult social issues that we are facing in this country. We can 
rest assured that those people will highlight those difficulties in their competitive strategies to try to win this 
project. We should not fool ourselves. We are exposed. The reason I have checked this international treaty to the 
extent that I have so far—I accept that I may still be wrong—is that I am concerned that this is the kind of soft 
spot that we are presenting to people who are treating this competition as though it were an Olympic Games bid.  

I need to add that five countries are listed as having possibly contravened this treaty. Those countries are Iran, 
for the execution of child offenders; India, for not having an outright ban on child labour; Saudi Arabia, for the 
execution of child offenders; and the United Kingdom—this is the most relevant as far as we are concerned—for 
having corporal punishment in schools. Therefore, from my investigations so far, I think we are technically okay 
when it comes to observing this treaty. However, we should be very wary of our vulnerability when we are 
competing in the international arena for major projects, where everything is up for grabs.  

The DEPUTY PRESIDENT (Hon Jon Ford): Members, before I give the call to Hon Alison Xamon, I perhaps 
need to remind members—this is particularly for the benefit of new members—about the rules for a third reading 
debate. Members would have heard Hon Giz Watson comment on what she was allowed to talk about and what 
she was not allowed to talk about. However, it is not as simple as that. Generally speaking, the rules for a third 
reading are that members cannot go over matters that were raised in the second reading debate. Members must 
be conveying new material or putting new arguments. However, the test overall as to whether members are 
complying with the third reading rules is whether they are getting to the essence of whether they support or do 
not support the bill. Although the comments of Hon Philip Gardiner were wide ranging, and although some 
members might argue that some of his comments were not applicable to the third reading debate, in the end Hon 
Philip Gardiner was explaining to the house why he would be supporting the third reading of the bill. Therefore, 
his comments were quite within order. I need to remind members that those are the rules, and they are there for 
good reason.  

HON ALISON XAMON (East Metropolitan) [2.42 pm]: Thank you, Mr Deputy President. In making my 
comments on the Criminal Code Amendment Bill, I will be fairly brief. As we know, this legislation has been in 
this house for some time. Today is World Suicide Prevention Day. I want to point out the sad irony of the 
likelihood that this legislation will be passed on this day. I will make it clear why I am raising this matter. Today, 
the parliamentary secretary representing the Minister for Mental Health made a statement about the launch of the 
“Western Australian Suicide Prevention Strategy 2009-2013”. I commend the parliamentary secretary and the 
minister for the work they have been doing in building on the good work that has been done by previous 
governments on mental health issues. The reason I mention this today is that that document identifies priority 
groups that will be targeted by this strategy. Those groups are men between the ages of 20 and 34, and men aged 
75 and above; and Aboriginal people living in rural and remote areas, or in custody. I remind the house that the 
evidence that has been produced during this debate has indicated that it is precisely this demographic of people 
who are likely to be most affected by the mandatory sentencing provisions in this bill. Therefore, on the one 
hand this government is putting in place strategies to prevent suicide; and, on the other hand, this government is 
introducing legislation that is likely to increase the likelihood that particular groups of people will commit 
suicide.  

As we know, mandatory sentencing for assaults on public officers will, by definition, cause some first-time 
offenders to be put in jail when a judge might otherwise think that in the circumstances of the case that sort of 
punishment is inappropriate. Such an unjust result might have the effect of tipping people over the edge and 
causing them to commit suicide. I am very critical of the Attorney General for introducing this type of 
legislation. The inconsistency of this government in its approach to its citizens is deplorable. I suggest the 
Attorney General take a look at the good work that has been done even within his own cabinet. The tough-on-
crime rhetoric is cheap, it is easy, and no doubt it will be popular. However, I do not know how members of this 
house—who I know genuinely care about the issues of mental health and suicide—can reconcile that with the 
legislation that is before us, which looks as though it will be passed today.  
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HON ADELE FARINA (South West) [2.44 pm]: It is disappointing that despite the passage of the Criminal 
Code Amendment Bill 2009 through the committee stage, it still does not fulfil the government’s election 
commitment to protect all public officers. This bill still does not do what the government has claimed it will do. 
The bill does not protect our protectors—our police officers. The bill does not, and will not, stop our police 
officers from being assaulted. In fact, it is actually a prerequisite of this bill that a police officer be assaulted and 
that the offender be found guilty of that offence, because it is only when that has occurred that the provisions of 
this bill will have any effect. This bill will not, therefore, address the issues that arose in the Matt Butcher case 
and that have been presented to this Parliament.  

The government has failed to produce any evidence in this Parliament to substantiate why it is proceeding with 
this reform. It has failed to establish any cases in which an offender who has been found guilty of assaulting a 
police officer has received a sentence that, in the view of the community, is too lenient. The government has 
presented no evidence to this Parliament that there is a long history of successful appeals against sentences for 
assaults against police officers that have been considered to be too lenient. The reason that no evidence has been 
presented is that there is no evidence to this effect. In the case of juvenile assaults against police officers, the 
government has absolutely failed to present any evidence, either in the Parliament or in the public debate, of any 
appeals against sentences imposed on juveniles who have been found guilty of assaults against police officers. 
The government has failed to establish any basis for this legislation and to bring before this Parliament, for its 
scrutiny and consideration, any evidence to substantiate the need for this legislation.  

The government claims that this legislation is necessary to provide a deterrent to assaults against police officers, 
yet it has failed to present any evidence to this Parliament that mandatory sentencing or terms of imprisonment 
serve any deterrent effect. The reason the government has failed to do that is that there is no such evidence. In 
fact, there is a strong body evidence to the contrary. The opposition and the Greens have sought to improve this 
bill through the committee stage discussions by proposing a range of amendments. Sadly, the government, 
through its numbers in this house, has dismissed those amendments outright without any consideration. This is 
very disappointing. This bill would have been much improved had those amendments been adopted. 

Having said that, I note the government did concede some ground by restricting the application of this legislation 
to only those juveniles aged 16 years and over. This concession was achieved through the efforts of the 
government backbenchers. I acknowledge their efforts in this regard. Unfortunately, the concerns that were 
expressed by those government backbenchers, particularly the National Party backbenchers, were not of 
sufficient weight to enable the passage of the other important changes proposed by the opposition and the 
Greens.  

I am particularly disappointed that the amendment that sought to provide the judiciary with the ability to exercise 
a limited discretion in certain circumstances was not supported. This would have resulted in enabling the 
judiciary to exercise discretion only in very limited circumstances in which the outcome would otherwise have 
been manifestly unjust. Regrettably, that was not supported by this house. If this amendment to the legislation 
had been supported, it would have been better, it would have been just and it would have been more palatable.  

Although the opposition recognises that the government has a mandate to introduce this reform and will not 
oppose a third reading of the bill, it is my view that the bill should not be third read until the government has 
fulfilled its duty to this Parliament and the community by substantiating, first, the need for the reform; second, 
how this legislation will achieve what the government alleges it will achieve; third, that mandatory sentencing 
and terms of imprisonment serve a deterrent effect; fourth, how the police propose to exercise discretion in 
preferring charges under this legislation; and fifth, that putting this discretion in the hands of police will not lead 
to greater injustice and inequity than that which the government perceives and claims—wrongly, in my view—
has been exercised by the judiciary. Until the government establishes these matters, the bill ought not be read a 
third time. 

Let us not kid ourselves: without doubt, this legislation will result in the unjust mandatory sentencing of 
people—sadly, including juveniles as young as 16—who, in a moment of stupidity and unthinking, could inflict 
minor bodily harm to a police officer and, as a result, end up finding themselves serving a mandatory sentence of 
imprisonment. It is very disappointing that the government has been very dismissive in the way that it has 
handled this legislation through this Parliament. As a result, Parliament was denied an opportunity to properly 
scrutinise the basis for the legislation and the need for it. I think it is really disappointing that the government has 
behaved in this way on a bill that has such important and profound ramifications. I hope it is not an indication of 
how the government proposes to handle all its legislation in this house.  

Question put and a division taken, the Deputy President (Hon Jon Ford) casting his vote with the ayes, with the 
following result — 
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Ayes (24) 

Hon Liz Behjat Hon Ed Dermer Hon Jock Ferguson Hon Norman Moore 
Hon Matt Benson-Lidholm Hon Phil Edman Hon Jon Ford Hon Simon O’Brien 
Hon Helen Bullock Hon Sue Ellery Hon Philip Gardiner Hon Ljiljanna Ravlich 
Hon Jim Chown Hon Brian Ellis Hon Alyssa Hayden Hon Sally Talbot 
Hon Peter Collier Hon Donna Faragher Hon Col Holt Hon Ken Travers 
Hon Mia Davies Hon Adele Farina Hon Michael Mischin Hon Ken Baston (Teller) 

 

Noes (3) 

Hon Lynn MacLaren Hon Alison Xamon Hon Giz Watson (Teller)  
 

Question thus passed. 

Bill read a third time and returned to the Assembly with amendments.  
 


